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mtigation plan
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revi ew process

Reconsi deration of findings after the
process is closed

Di scovery of previously unknown historic
properties during inplenmentation of a
proj ect

Emer gency projects
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Pur pose, applicability, and
(a) The purpose of this chapter is to

pronote the use and conservation of historic
properties for the education, inspiration, pleasure,
and enrichnent of the citizens of Hawaii by presenting
a historic preservation review process for state and

county projects.

The review process is designed to
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identify significant historic properties in project
areas and then to devel op and execute plans to handl e
i npacts to the significant historic properties in the
public interest. The process supports the policy of
chapter 6E, HRS, to preserve, restore, and nmaintain
hi storic properties for future generations.

(b) This chapter applies to all state or county
agencies funding or directly undertaking a project, or
having a project undertaken on | ands under its
ownership or control which may affect historic
properties, or by a state agency transferring any |and
under its jurisdiction which may contain historic
properties. Any proposed project which may affect a
hi storic property shall not be commenced, or, in the
event it has al ready begun, continued, until DLNR, as
represented by SHPD, shall have given its witten
concurrence. This chapter item zes the process to
obt ai n concurrence.

(c) Participants in the historic preservation
revi ew process.

(1 The primary participants in the process are
DLNR, represented by the SHPD, and the
agency with jurisdiction over the project.
The agency has responsibility for conplying
with the historic preservation review
process. The agency may have ot hers prepare
the review process itens.

(2) Interested persons are those organizations
and individuals that are concerned with the
effect of a project on historic properties.
Provisions in these rules enable interested
persons to participate in the process.

[ Ef ] (Auth: HRS 86E-3)
(I'mp: HRS 886E-1, 6E-3, 6E-7, 6E-8)

813-275-2 Definitions. As used in this chapter
unl ess the context requires otherw se:

"Agency" neans any state or county governnent al
entity.

"Archaeol ogi cal data recovery" nmeans the form of
mtigation that archaeologically records or recovers a
reasonabl e and adequat e anount of information as
determ ned by the departnent, froma significant
hi storic property.

"Archaeol ogi cal inventory survey" neans the
identification and docunentation of archaeol ogi cal
hi storic properties and burial sites in a delineated
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area, gathering sufficient information to eval uate
significance of the historic properties and buri al

sites, and conpiling the information into a witten
report for review and acceptance by the departnent.

"Architectural inventory survey" neans the
identification and docunentation of architectura
historic properties in a delineated area and providi ng
the information to the departnent.

"Architectural recordation” neans the form of
mtigation that records and anal yzes t hrough
architectural study a reasonabl e and adequat e anount
of the information about a significant historic
property.

"Burial site" neans any specific unmarked
| ocati on where prehistoric or historic human skel et al
remai ns and their associated burial goods if any, are
interred, and its i nmedi ate surroundi ng archaeol ogi cal
context, including any associ ated surface or
subsurface features, deened a unique class of historic
property, and not otherw se included in section 6E-41,
HRS.

"Consensus determ nation" neans the eval uation of
a historic property’s significance, arrived at by the
consensus of the SHPD and the agency.

"Consul tation process" neans notifying interested
organi zations and individuals that a project could
affect historic properties of interest to them
seeking their views on the identification,
significance evaluations, and mtigation treatnment of
t hese properties; and considering their views in a
good faith and appropriate manner during the review
process.

"Department” or "DLNR' neans the state departnent
of land and natural resources.

"Detailed mtigation plan" neans the specific
plan for mtigation, including, but not limted to, a
preservation plan, an archaeol ogical data recovery
pl an, an et hnographi ¢ docunentation plan, a historic
data recovery plan, a burial treatnent plan, and an
architectural recordation plan. The detailed
mtigation plan serves as a scope of work for
mtigation.

"Determination letter" neans the SHPD' s witten
response which either concurs or does not concur with
an agency’s proposed project.

"Et hnogr aphi ¢ docunent ati on” means the form of
mtigation that records and anal yzes a reasonabl e and
adequat e anount of information about a significant
hi storic property, through interviews with
know edgeabl e i ndividual s and the study of historical
source materials.
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"Et hnogr aphi ¢ i nventory survey" neans the
identification and docunentation of historic
properties in a delineated area, gathering information
through interviews with individuals know edgeabl e
about the area and a study of historical source
material s.

"Hawai i historic places review board” neans the
gover nor appoi nted board established by section 6E-
5.5, HRS.

"H storic data recovery" neans the form of
mtigation that records, conpiles, and anal yzes a
reasonabl e and adequat e anount of information about a
significant historic property prior to its
destruction, through the study of historical source
material s.

"H storic property” neans any buil di ng,
structure, object, district, area, or site, including
hei au and underwater site, which is over fifty years
ol d.

"Interested persons" neans those organizations
and individuals that are concerned with the effect of
a project on historic properties.

"Mtigation" nmeans the neasures taken to mnim ze
inpacts to significant historic properties.

Mtigation may take different forns, including, but
not limted to, preservation, archaeol ogical data
recovery, reburial, ethnographic docunentation,

hi storic data recovery, and architectural recordation

"Mtigation conmtnment” nmeans the conmtnent to
the formof mtigation to be undertaken for each
significant historic property.

"Person" neans any individual, firm association,
agency, organization, partnership, estate, trust,
corporation, conpany, or governnental unit that is
proposi ng a project.

"Preservation” neans the mtigation formin which
a historic property is preserved.

"Project"” nmeans any activity directly undertaken
by the state or its political subdivisions or
supported in whole or in part through appropriations,
contracts, grants, subsidies, |oans, or other forns of
fundi ng assistance fromthe State or its political
subdi vi sions or involving any | ease, permt, |icense,
certificate, |and use change, or other entitlenent for
use issued by the State or its political subdivisions.

"Project area" neans the area the proposed
project may potentially affect, either directly or
indirectly. 1t includes not only the area where the
project will take place, but also the proposed
project’s area of potential effect.
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"Significant historic property"” neans any
hi storic property that neets the criteria of the
Hawaii register of historic places or the criteria
enunerated in subsections 13-275-6(b) or 13-284-6(b).
"State historic preservation division" or "SHPD
means the state historic preservation division within
the state departnment of |and and natural resources.
[ Ef f ] (Auth: HRS 86E-3) (I np:
HRS 886E-1, 6E-3, 6E-7, 6E-8)

813-275-3 Ohtaining a determ nation letter;
generally. (a) For the departnent to provide a
letter of determ nation, an agency proposing a project
whi ch may have an effect upon historic properties
shall notify the departnent of the proposed project
and request a letter of determnation. Upon the
request of the departnent, the agency shall provide
the departnment with information as to the nunber of
hi storic properties within a proposed project area,
their significance, the inpact of the proposed project
on the historic properties, and any proposed
mtigation neasures. Upon receipt of adequate
information the departnent will provide a
determnation letter within ninety days. Any agency
involved in the historic preservation review process
shall consult and obtain the witten approval of the
SHPD at each step of the review. Once concurrence is
recei ved, the agency nmay begin the project. |In cases
where interimprotection plans are adequately in place
or data recovery fieldwrk has been adequately
conpleted, a determnation letter nmay be issued.

(b) The review steps, to be described in greater
detail in the follow ng sections, are as foll ows:

(1) Identification and inventory, to determ ne
if historic properties are present in the
project’s area and, if so, to identify and
docunent (inventory) them

(2) Evaluation of significance;

(3) Effect (inpact) determ nation;

(4) Mtigation commtnents, conmtting to
acceptable forns of mtigation in order to
properly handle or minimze inpacts to
significant properties;

(5) Detailed mtigation plan, scope of work to
properly carry-out the general mtigation
comm tnents; and
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(6) Verification of conpletion of detailed

mtigation plan.

(c) Docunents for review steps one through four
shall be submtted concurrently.

(d) A receipt date will be stanped on all review
docunents received by the SHPD

(e) The SHPD shall send its witten comments on
each step’s submttal to the agency within the anount
of time specified under each section of this chapter,
or by a nutually agreed upon date. Copies of SHPD
witten coments will also be sent to any interested
persons who have expressed concerns with the project
by that point in the process. |If the SHPD fails to
send witten comments within the set tinme, or by a
nmut ual Iy agreed upon date, then the SHPD i s presuned
to concur with the agency’s submttal.

(f) The SHPD shall consider interested persons’
comments on any submttals’ acceptability in
accordance wth this chapter and chapters 13-276
t hrough 13-283. Comments nust be submtted in witing
to the SHPD within thirty days of the SHPD s posting a
notice of "no historic properties affected"
determ nation or posting a notice of SHPD receipt of
information. The SHPD shall post notice every Friday
of receipt of relevant docunents and of issuance of
SHPD "no historic properties affected"” or receipt of
i nformation. The notice shall be posted at the SHPD
office and on the SHPD s website. Should the office
be closed on any Friday as a result of a holiday or
sone type of disaster, the information shall be posted
on the first follow ng working day. Interested
persons shall contact the SHPD to obtain copies of
this notice, or to find | ocations of docunents, should
they wish to review them

(g) |If the agency or interested persons disagree
with the accuracy of the SHPD s determ nation and if
di sagreenents cannot be resol ved through neetings with
the SHPD, an appeal may be nmade to the Hawaii historic
pl aces review board within thirty days of the SHPD s
determ nation letter. An appeal is initiated by a
witten request to the Hawaii historic places review
board to appeal a SHPD determ nati on.

[ Ef f ] (Auth: HRS 86E-3) (Inp: HRS
886E-3, 6E-7, 6E-8)

813-275-4 Fees. (a) The division may require a
$25 filing fee per request for a determnation letter.
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In addition, filing fees wll be charged for the
fol |l ow ng:
(1) $50 for an archaeol ogi cal assessnent report;
(2) $150 for an archaeol ogi cal inventory survey
pl an;
(3) $450 for an archaeol ogi cal, architectural or
et hnographi c i nventory survey report;
(4) $150 for a preservation plan;

(5) $25 for a nonitoring plan;

(6) $150 for an archaeol ogi cal data recovery
pl an;

(7) $250 for a burial treatnent plan;

(8) $100 for a nonitoring report, if resources
are reported,

(9) $450 for an archaeol ogi cal data recovery
report;

(10) $450 for an ethnographi c docunentation
report;

(11) $25 for a burial disinternent report; and

(12) $50 for an osteol ogi cal analysis report.

(b) Preservation plans submtted to the division
for revieww || be charged for each of the above pl ans
t hey contai n.

(c) Reports or plans submitted to the SHPD for
review shall be acconpani ed by the appropriate fee.
Reports or plans will not be considered received or
reviewed, until the filing fees are paid.

(d) No fee will be charged for the review of any
revisions to a previously submtted plan or report.

(e) Al fees shall be payable to the Hawai i
hi storic preservation special fund.

[ Ef f ] (Auth: HRS 886E-3, 6E-16)
(I'mp:  HRS 886E-3, 6E-16)

813-275-5 ldentification and inventory of
historic properties. (a) The agency shall be
responsi bl e for determ ning whether historic
properties are present in the project area and, if so,
to properly identify and inventory the properties.

(b) An agency shall first consult the SHPD to
determne if the area proposed for the project needs
to undergo an inventory survey to determne if
historic properties are present. The tax map key for
the parcel or parcels involved and a map shall be
submtted to the SHPD to | ocate and define the
boundaries of the project area. The SHPD shall supply
a response in witing wwthin thirty days of the
receipt of the initiating
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request at the SHPD office. This response shal
include a justification by the SHPD for its

concl usi on. o
(1) If the SHPD concludes that no significant

historic sites are likely to be present then

the SHPD wi Il make this determnation in the

formof a "no historic properties affected”
letter within thirty days of receipt of the
request.

(2) Alternatively, the agency can submt
docunents claimng no significant historic
sites are likely to be present. The
docunent nust present supportive evidence
docunenting any land altering activities
(i ncluding areal extent and depth of
di sturbances) and docunenting the |ikely
nature and depth of historic properties that
may have once existed in the area. The SHPD
shall respond in witing within thirty days
of receipt of the request.

(A If the SHPD agrees that no significant
hi storic properties are present, then
the SHPD shall issue a witten
concurrence to the agency in the form
of a "no historic properties affected"
determ nation and historic preservation
revi ew ends; or

(B) If the SHPD does not find the
docunent ati on satisfactory, then a
letter shall be sent to the agency
speci fying why. To proceed with the
revi ew process, the agency shal
correct the problens, consulting with
the SHPD as needed, and resubmt the
docunentation or shall conduct an
i nventory survey, whichever is
required.

(3) The SHPD will nmake all "no historic
properties affected" determ nations
available to interested persons by posting
notice every Friday of all such
determ nations either at the SHPD office or
on the SHPD website. Should the office be
closed on any Friday as a result of a
hol i day or sone type of disaster, the
informati on shall be posted on the first
foll ow ng working day. Interested persons
have the opportunity to submt witten
comments on such determ nations wthin
thirty days of the notice’s posting. Should
hi storic properties be reported to the
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SHPD during these thirty days the SHPD may
reconsi der its concurrence under the
provi sions of section 13-275-11.

(4) |If the SHPD determ nes that an adequate
survey exists and that historic properties
are present, then the agency shall proceed
to the next step in the revi ew process,
eval uation of the significance of the
hi storic properties according to section 13-

275- 6.
(5 If the SHPD concludes an inventory survey
needs to be done, this survey shall identify

all historic properties and gather enough
information to evaluate the properties’
significance. Inventory surveys fall into
three main categories, and the SHPD wi ||
i ndi cate which category or conbi nation of
categories i s needed.
(A) An archaeol ogi cal inventory survey nmay
be undertaken when the SHPD concl udes
t hat archaeol ogi cal properties are
present or are likely to be present.
Ar chaeol ogi cal survey often invol ves
detailed field mappi ng and test
excavations, |aboratory anal yses, and
interpretive studies. An
ar chaeol ogi cal permt, issued by the
SHPD, as set forth in chapter 13-282,
is required for this survey and any
| esser | evel of archaeol ogical survey
wor k. The survey nust be directed by a
qual i fi ed archaeol ogi st who neets the
qualifications set forth in chapter 13-
281. Results of the survey shall be
reported either through an
ar chaeol ogi cal assessnent, if no sites
were found, or an archaeol ogi cal survey
report which neets the m ni mum
standards set forth in chapter 13-276.
An ar chaeol ogi cal assessnent shal
include the information on the property
and the survey net hodol ogy as set forth
i n subsections 13-276-5(a) and (c), as
well as a brief background section
di scussing the fornmer | anduse and types
of sites that m ght have been
previ ously present.
(B) An ethnographic survey nmay be
undert aken when the SHPD concl udes t hat
hi storic
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properties which may be significant
under criterion "e" of paragraph 13-
275-6(b)(5)are present or are likely to
be present within the project area and
when the project area is known to have
been used by nenbers of an ethnic
comunity at least fifty years ago or
by precedi ng generations. Cuidelines
for this survey can be obtained from
the SHPD. The survey nust be directed
by a qualified ethnographer who neets
the qualifications set forth in chapter
13- 281.

(© An architectural inventory survey may
be undertaken when the SHPD concl udes
that historic buildings, structures,
objects, or districts are present or
are likely to be present within the
project area. Information shall be of
sufficient quality to either conplete a
Nati onal Register of Historic Places
nom nation form or have SHPD agree it
provi des an adequate basis for nmaking
hi storic preservation decisions. The
survey nmust be directed by a qualified
hi storian, architect or architectural
hi storian who neets the qualifications
set forth in chapter 13-281.

(c) Should the SHPD believe unusual
archaeol ogi cal conditions may be present in a project
area, such as the presence of pal eo-environnental
materials or historic archaeol ogy, the division may
require an inventory plan be submtted for approval
prior to the undertaking of any inventory survey work.
This plan shall include, but not be limted to:

(1) Al the information required in subsections
13-276-5 (a) and (b) which identifies the
project area, identifies the project owner,
descri bes the environnent, provides the
results of background research, as
appropriate, and reviews any rel evant prior
ar chaeol ogi cal studi es.

(2) A research design for the identification of
historic properties wthin the project area.
This woul d be a section on the nethods to be
used in the archaeol ogical field survey
whi ch shal |l i ncl ude:
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(A) The nanes and qualifications of the
principal investigator;

(B) The anticipated nunber of field
personnel, and any specialized
qualifications which they m ght
possess;

(C© The anticipated duration of tinme for the
survey;

(D) The extent of survey coverage, as
appropriate. |If the coverage is to be

| ess than one hundred percent, the
rationale for the sanple (the sanpling
desi gn) nust be presented in a carefu
di scussion. Sanpling designs which

i ncl ude anal ysi s of possible subsurface

sites under sand dunes, urban fill, and
ot her areas nust al so be presented
her e;

(E) A discussion of any factors which m ght
limt the survey effort, if
appropri ate;

(F) The techniques to be used to identify
ar chaeol ogi cal properties (transects,
sweeps, test excavations, augering,
etc.);

(G The anticipated extent of historic
property recordi ng (mappi ng, neasuring,
phot ogr aphi ng, test excavations) and
the techniques to be used, with the
rationale for these techni ques given,
if appropriate; and

(H The nmethod to be used to plot site
| ocation, if appropriate.

(3) Information obtained through the consultation
process with individuals know edgeabl e about
the project area’s history, if discussions
with the SHPD, background research or public
input indicate a need to consult with
know edgeabl e individuals. This section
woul d include all the information required
i n subsection 13-276-5(g).

(d) If an inventory plan is required, once it is
conpl eted, one copy of the inventory plan shall be
submtted to the SHPD for review. The plan shall neet
t he above requirenents. The SHPD shall informthe
agency within thirty days of receipt of the plan if
the information contained in the plan is adequate or
i nadequat e.

(1) Any interested persons nmay conment on the

pl an. Comments nust be submtted in witing

to the SHPD within thirty days of the SHPD
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posting notice of the receipt of the plan.
The SHPD shall take all comments into
consi deration when issuing its determ nation
letter. In the event comments are received
after the issuance of the determ nation
letter, the SHPD may reconsider its
determ nati on under the provisions of
section 13-275-11.

(2) If the SHPD determ nes that the plan is
i nadequate, then a letter shall be sent to
the agency stating why the plan is
i nadequate. To proceed with the review
process, the agency shall correct the
probl enms, consulting with the SHPD as needed
to resolve differences, and resubmt the

results.
(3) If the SHPD finds the plan adequate, then the
agency wll be sent a witten notice of

accept ance.

(e) If an inventory survey is needed, once it is
conpl eted, one copy of the inventory survey report or,
if appropriate, an archaeol ogi cal assessnent shall be
submtted to the SHPD for review. The report shal
nmeet the requirenents noted in chapter 13-276 for
ar chaeol ogy; shall conformw th the SHPD gui delines for
et hnography; or shall neet the requirenents to
conplete a National Register of Hi storic Places
nom nation formor forns for architecture. Wen
consultation is required, as specified in any of the
reporting rules or guidelines for surveys, the report
wll include a summary of the consultation. The SHPD
shall informthe agency within forty five days of
recei pt of the report or archaeol ogical assessnent if
the information contained in the report or
ar chaeol ogi cal assessnent is adequate or inadequate.

(1) Any interested persons nay conment on the

survey report or archaeol ogi cal assessnent.
Comrents must be submtted in witing to the
SHPD within thirty days of the SHPD posti ng
notice of the receipt of the report or
assessnent. The SHPD shall take al

coments into consideration when issuing its
determ nation letter. In the event comments
are received after the issuance of the
determ nation letter, the SHPD may
reconsider its determ nation under the

provi sions of section 13-275-11.
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(2) If the SHPD determ nes that the survey,
report, or assessnent is inadequate (e.g.,
survey failed to cover the entire project
area, historic properties are inconpletely
described, etc.), then a letter shall be
sent to the agency stating why the inventory
survey is inadequate. To proceed with the
revi ew process, the agency shall correct the
probl enms, consulting with the SHPD as needed
to resolve differences, and resubmt the
results.

(3) If the SHPD finds the report or
ar chaeol ogi cal assessnent adequate, then the
agency wll be sent a witten notice of
acceptance. Once the survey report or
ar chaeol ogi cal assessnent is accepted, seven
copies of the report or assessnent shall be
provi ded by the agency to the foll ow ng
repositories: two copies shall be sent to
the SHPD library with one copy going to the
rel evant SHPD nei ghbor island office’s
i brary, one copy shall be sent to the
University of Hawaii at Manoa Ham |ton
Li brary Pacific Collection, one copy shal
be sent to the Bishop Museum i brary, one
copy shall be sent to the University of
Hawaii at Hilo |ibrary, one copy shall be
sent to the Maui Community College |ibrary,
and one copy sent to the Kauai Comrunity
Coll ege library.

(f) If the SHPD gives the archaeol ogi cal

assessnment or report final acceptance and if no

hi storic properties are present, then historic
preservation review ends and the SHPD shall include in
the notice of final acceptance its witten concurrence
to the project in the formof a "no historic
properties affected" determ nation.

(g If the SHPD finds the report adequate and

hi storic properties are present, then the significance
of each property shall be evaluated as discussed in
the follow ng section. [Eff ] (Auth
HRS 886E-3, 6E-7, 6E-8) (Inp: HRS 886E-1, 6E-3, 6E-
7, 6E-8)

813-275-6 Evaluation of significance. (a) Once
a historic property 1s 1dentified, then an assessnent
of significance shall occur. The agency shall make
this assessnent or delegate this assessnment, in
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witing, to the SHPD. This information shall be
submtted in the survey report, if historic properties
were found through the survey.

(b) To be significant, a historic property shal
possess integrity of |ocation, design, setting,
mat eri al s, workmanshi p, feeling, and association and
shall neet one or nore of the followng criterion:

(1) Criterion "a". Be associated with events
that have nmade an inportant contribution to
the broad patterns of our history;

(2) OCriterion "b". Be associated with the lives
of persons inportant in our past;

(3) Criterion "c". Enbody the distinctive
characteristics of a type, period, or nethod
of construction, represent the work of a
mast er, or possess high artistic val ue;

(4) Criterion "d". Have yielded, or is likely to
yield, information inportant for research on
prehi story or history; or

(5 Criterion "e". Have an inportant value to
the native Hawaiian people or to another
ethnic group of the state due to
associations with cultural practices once
carried out, or still carried out, at the
property or due to associations with
traditional beliefs, events or oral
account s--these associ ati ons bei ng i nportant
to the group’s history and cul tural
identity.

A group of sites can be collectively argued to be
significant under any of the criteria.

(c) Prior to subm ssion of significance
eval uations for properties other than architectural
properties, the agency shall consult with ethnic
organi zations or nenbers of the ethnic group for whom
sonme of the historic properties may have significance
under criterion "e" to seek their views on the
significance evaluations. For native Hawaii an
properties which may have significance under criterion
"e" the Ofice of Hawaiian Affairs also shall be
consul t ed.

(d) Significance assessnents shall be submtted
to the SHPD for review. The concurrence of the SHPD
is required before significance is finalized. The
SHPD shal |l agree or disagree with the significance
evaluations within forty five days of receipt of the
signi ficance eval uati ons.
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(1) The assessnent shall:

(A) Present a table which lists each
hi storic property and identifies al
applicable criteria of significance for
each property;

(B) Provide justification for classifying
the property within these criteria, it
being all owable to nake this
justification general for simlar types
of archaeol ogi cal sites; and

(C Provide evidence of any consultation
shall be submtted with the assessnent,
to include:

(i) A description of the consultation
process used,;
(ii) A list of the individuals or
or gani zati ons contacted; and
(iii) A summary of the views and
concerns
expressed.

(2) If the SHPD disagrees with the initial
significance assessnents or if it believes
nore information is needed to eval uate the
significance of a historic property, a
letter shall be sent to the agency
presenting the SHPD s findings. To proceed
with the review process, the agency shal
correct the problens, consulting wth the
SHPD as needed to resolve differences, and
resubmt the initial significance
assessnents.

(3) If the SHPD agrees with the initial
significance assessnents, a letter of
agreenent shall be sent to the agency. Once
agreenent is reached on significance of the
properties, the SHPD shall enter al
significance assessnents in the Hawai i
inventory of historic places, as consensus
determ nati ons.

(e) If there is an agreenent that none of the

hi storic properties are significant, then historic
preservation review ends and SHPD shall issue its
written concurrence to the project in the formof a
"no historic properties affected" determ nation. Wen
significant historic properties are present, then

i npacts of the proposed action on these properties
shal | be assessed, and mtigation commtnents shall be
devi sed as needed. [Eff ] (Auth:

HRS 86E-3) (Inp: HRS 886E-1, 6E-3, 6E-7, 6E-8)
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813-275-7 Determning effects to significant
historic properties. (a) The effects or Inpacts of a
project on significant properties shall be determ ned
by the agency. Effects include direct as well as
indirect inpacts. One of the follow ng effect
determ nati ons nust be established:

(1) "No historic properties affected". The

project will have no effect on significant
hi storic properties; or

(2) "Effect, with proposed mtigation

commtnents". The project wll affect one
or nore significant historic properties, and
the effects will be potentially harnful.

However, the agency has proposed mtigation
comm tnents involving one or nore forns of
mtigation to reasonably and acceptably
mtigate the harnful effects.

(b) Effects include, but are not limted to,
partial or total destruction or alteration of the
hi storic property, detrinmental alteration of the
properties’ surrounding environnent, detrinental
visual, spatial, noise or atnospheric inpingenent,

i ncreasing access with the chances of resulting
damage, and neglect resulting in deterioration or
destructi on.
(c) Effect determnations shall be submtted to
SHPD for review and approval. The determ nations
shall include a map showi ng the | ocation of the
project and a general discussion of the project’s
scope of work, so the nature of possible effects can
be under st ood.
(1) If the SHPD disagrees with the effect
determnations, a letter that specifies the
di sagreenents shall be sent within forty
five days of SHPD recei pt of the effect
determ nations. To proceed with the review
process, the agency shall correct the
probl enms, consulting with the SHPD as needed
to resolve differences, and resubmt the
ef fect determ nations.

(2) If the SHPD agrees with the effect
determ nations, the SHPD shall send a letter
of agreenent within forty five days of SHPD
recei pt of the effect determ nations.

(d) No historic properties affected
determ nations for architectural properties shall be
expedi ted when the SHPD agrees with the agency that
m nor changes to a building or structure will not
affect its significant character. Because these
changes are typically non-controversial and require
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pronpt processing, the SHPD shall wite its
concurrence as a "no historic properties affected"
determ nati on

(1) The SHPD shall post notifications of any such
"no historic properties affected"
determ nations every Friday either at the
SHPD office or on the SHPD website. Should
the office be closed on any Friday as a
result of a holiday or sone type of
di saster, the information shall be posted on
the first foll ow ng working day.

(2) Interested persons have the opportunity to
coment on such determ nations within thirty
days. At the end of thirty days if
obj ections to the m nor changes to the
properties are submtted, the SHPD may
reconsider its findings under the provisions
of section 13-275-11.

(e) When the SHPD agrees that the action wll

not affect any significant historic properties, this
is the SHPD s witten concurrence and historic
preservation review ends. |If the project will have an
"effect, with proposed mtigation commtnents”,then
mtigation commtnents and detailed mtigation plans
shal | be devel oped by the agency and approved by SHPD,
as discussed in the follow ng section.

[ Ef f ] (Auth: HRS 86E-3) (Inp:

HRS 886E-1, 6E-3, 6E-7, 6E-8)

8§13-275-8 Mtigation. (a) If a project wll
have an "effect" (iInpact) on significant historic
properties, then a mtigation commtnent proposing the
formof mtigation to be undertaken for each
significant historic property shall be submtted by
the agency to the SHPD for review and approval .
(1) Mtigation can occur in five forns.
(A) Preservation, which may include
avoi dance and protection
(conservation), stabilization,
rehabilitation, restoration,
reconstruction, interpretation, or
appropriate cul tural use.
(B) Architectural recordation, which
i nvol ves t he phot ographi ¢ docunentati on
and possibly the neasured drawing of a
bui Il ding, structure or object prior to
its alteration or destruction.
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(© Archaeol ogi cal data recovery, which
enabl es the recovery of an adequate and
reasonabl e anmount of the significant
information froma significant historic
property prior to its alteration or
destruction. Data recovery may include
ar chaeol ogi cal mappi ng, surface
col l ection, excavation, nonitoring,
| aboratory anal yses, and interpretive
anal yses.

(D) Historical data recovery, which involves
researching historical source materials
to docunent an adequate and reasonabl e
anmount of information about the
property when a property wll be
al tered or destroyed.

(E) Ethnographic docunentation, which
i nvol ves interview ng know edgeabl e
i ndi vidual s and researching histori cal
source material sto docunent an adequate
and reasonabl e anount of information
about the property when a property wll
be altered or destroyed.

(2) If properties with significance, so eval uated
under criterion "e", as defined in paragraph
13-275-6(b)(5), are involved, the agency
shall consult with ethnic organizations or
menbers of the ethnic group for whomthe
hi storic properties have significance under
criterion "e" to seek their views on the
proposed fornms of mtigation. For native
Hawai i an properties deened significant under
paragraph 13-275-6(b)(5) the Ofice of
Hawai i an Affairs al so shall be consulted.

(3) The proposed mtigation conmtnment shal
i ncl ude:

(A) Atable of the significant historic
properties, indicating which form or
forms of mtigation is proposed for
each property--preservation,
ar chaeol ogi cal data recovery,
architectural docunmentation, historica
docunent ati on, or ethnographic
docunent ati on;

(B) Brief text justifying these proposed
treatnments. Simlar sites can be
di scussed together in this
justification; and
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(C© |If properties deened significant under
par agraph 13-275-6(b)(5) are involved,
a description of the consultation
process used, a list of the individuals
and organi zations contacted, and a
summary of the views and concerns
expressed.

(b) If the proposal is not acceptable, SHPD
shall send a letter outlining needed changes or a
determ nation letter not concurring with the project,
within forty five days of SHPD recei pt of the
mtigation commtnents. To proceed with the review
process, the agency shall correct the problens,
consulting with the SHPD as needed to resol ve
di fferences, and resubmt the mtigation conmtnents.

(c) If the commtnents are acceptable, the SHPD
shall send a determ nation letter concurring with the
proposed project within forty five days of SHPD
recei pt of the mtigation commtnents.

(d) If identified unmarked burial sites are
present, the relevant island burial council of the
departnment nust approve the proposed mtigation
commtnents for native Hawaiian burials, follow ng
section 6E-43, HRS, and section 13-300-33.

(e) Should either the agency or any interested
person disagree with the SHPD s determ nation letter,
the disagreeing party shall within thirty days of the
determ nation letter submt in witing a request for
the Hawaii historic places review board to hold a non-
judicial appeal hearing in accordance with chapter 91.
The intent of the appeal hearing is to provide an
informal fact-finding process, characterized by great
latitude, in which all parties have anple opportunity
to present information to the Hawaii historic places
review board for consideration, and answer any
questions the review board may have. The request for
an appeal hearing shall include:

(1) A statenent indicating which step in the

process the appellant believes is in error;

(2) Information to support the appellant’s

position; and

(3) Any other information, including |egal

menor anda, the appellant may wi sh the review
board to read prior to the hearing.

(f) The review board shall schedul e an appeal
hearing to be held wwthin thirty days of receipt of
t he appeal request. The hearing process will proceed
in the follow ng manner:
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(1) The review board shall receive testinony from
the SHPD on the basis of its determ nation

letter;
(2) The appellant will present its basis for
appeal ing the SHPD determ nation letter;
(3) Thereafter, the review board wll hear and

receive testinony fromany other interested
persons or agenci es;

(4) The review board may ask questions of those
testifying before it; and

(5) Once the review board has reviewed all the
witten and oral testinony, it will render a
deci sion regarding the appeal within fifteen
days of the conclusion of the hearing.

(g) Should either the agency or any interested
person be dissatisfied with the decision of the review
board, they may within thirty days of the review board
deci sion apply to the governor to take action as the
governor deens best in overruling or sustaining the
depart nent.

(h) After mtigation commtnents are accepted by
SHPD, the agency shall provide detailed plans for the
mtigation work for SHPD revi ew and approval. The
approved plans shall serve as scopes of work for
mtigation.

(1) Archaeol ogical data recovery plans shall neet
the mnimal standards for data recovery as
provided in chapter 13-278. Qualifications
of the principal investigator directing this
work shall conply with chapter 13-281. An
archaeol ogi cal permt fromthe SHPD is
required to undertake this work, as provided
in chapter 13-282. Plans may i ncl ude
nmoni toring of construction by a professional
ar chaeol ogi st where further significant
historic remains are likely to be found
after data recovery. M ninmal standards for
the nonitoring and report shall conply with
chapter 13-279. Qualifications of the
principal investigator directing the
monitoring shall conply with chapter 13-281.

(2) Architectural recordation plans shall neet
the m nimal standards as provi ded by
hi storic American buil ding survey (HABS)
phot ographi ¢ specifications. Qualifications
for the historian, architect, or
architectural historian directing this work
shall conply with chapter 13-281.
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Hi storical data recovery plans shall conform
to SHPD gui delines for historic
docunentation. Qualifications for the
historian directing this work shall conply
with chapter 13-281.

Et hnogr aphi ¢ docunent ati on pl ans shal
conformto SHPD gui delines for ethnographic
docunentation. Qualifications for the

et hnographer directing this work shal
conply with chapter 13-281.

Preservation plans shall neet the mnim
standards as provided by chapter 13-277 and
the Secretary of the Interior’s standards
for historic preservation projects for
architectural properties. |f preservation
pl ans i nvol ve historic properties deened
significant under paragraph 13-275-6(b)(5),
the agency shall consult with interested

i ndi vidual s and organi zations of the
relevant cultural group with which the
properties are associated. For native
Hawai i an properties deened significant under
paragraph 13-275-6(b)(5) the Ofice of
Hawai i an Affairs al so shall be consulted.
The plans shall describe the consultation
process used, list the individuals and
organi zati ons consul ted, and sunmarize the
vi ews and concerns expressed.

Any interested persons may comment on the
detailed mtigation plans. Comments nust be
submtted in witing to the SHPD within
thirty days of the SHPD posting notice of
the receipt of the detailed mtigation

pl ans. The SHPD shall take all comments
into consideration when issuing its letter
of acceptance or non-acceptance of the

pl ans.

If a detailed mtigation plan is not
acceptabl e, SHPD shall send a letter
outlining needed changes, within forty five
days of SHPD receipt of the plan. To
proceed with the revi ew process, the agency
shal |l correct the problens, consulting with
the SHPD as needed to resol ve differences,
and resubmt the plan.

If the detailed mtigation plan is
acceptable, the SHPD shall send a |letter of
agreenent within forty five days of receipt
of the plan. Once a plan is accepted, work
can then proceed on the plan.
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(9) If unmarked burials are involved, the
detailed mtigation plan nmust be covered
under a burial treatnent plan, as specified
in chapter 13-300. This treatnment plan can
serve as the burial site conponent of an
ar chaeol ogi cal data recovery plan (in cases
of disinternent and reinternent el sewhere)
or of a preservation plan.

[ Ef f ] (Auth: HRS 86E-3)
(I'mp: HRS 886E-1, 6E-3, 6E-5.5, 6E-7, 6E-8)

813-275-9 Verification of conpletion of the
detailed mtigation plan. (a) Once the detailed
mtigation plans are carried out, a request for
verification shall be submtted by the agency to the
SHPD. This request shall docunent conpletion of the
detailed mtigation plans’ tasks--usually in the form
of a conpletion report, with one copy submtted. For
ar chaeol ogi cal data recovery, a data recovery report
that neets the m nimum standards set forth in chapter
13-278 shall be submtted to SHPD for review and
approval .

(b) If the SHPD di sagrees that the work has been
successfully conpleted, it shall send a letter noting
unconpl eted tasks or inadequately conpl eted tasks
within forty five days of receipt of the request. To
proceed with the review process, the agency shal
correct the problens, consulting wwth the SHPD as
needed to resolve differences, and resubmt the
conpl etion report.

(c) If the SHPD agrees that the work has been
successful ly concluded, SHPD shall send a verification
letter within forty five days and the historic
preservation process is concl uded.

(d) In cases involving preservation,
ar chaeol ogi cal data recovery, or architectura
recordation, the agency has the option to request an
accelerated, two step verification, understanding that
construction projects often need to proceed rapidly
and that a conpletion report is often finished nonths
after fieldwork is conpleted.

(1) Step 1. The agency shall submt
docunentation to the SHPD indicating that
data recovery fieldwork, architectura
recordation, or interimprotection neasures
for properties to be preserved have been
successfully conpleted. The SHPD wites a
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letter within thirty days to the agency
agreei ng and stating constructi on may
proceed, with the understanding that Step 2
must be conpleted to conclude the historic
preservation process. |f the neasures have
not been successfully conpl eted, the SHPD
shall wite a letter wwthin thirty days to
t he agency indicating what needs to be
conpleted. To proceed with the review
process, the agency shall correct the

probl enms, consulting with the SHPD as needed
to resolve differences, and resubmt the
docunent ati on

(2) Step 2. The agency shall submt to the SHPD

a conpletion report for the data recovery
wor k, architectural recordation, or fina
preservation work. The SHPD shall wite a
letter to the agency within thirty days
stating the conpletion report is acceptable
and that the historic preservation process
is concluded. If the conpletion report is
not acceptable, the SHPD shall wite a
letter within thirty days to the agency

i ndi cati ng needed changes. To proceed with
the review process, the agency shall correct
the problens, consulting wwth the SHPD as
needed to resol ve differences, and resubmt
the conpletion report.

(e) In cases involving solely historic data
recovery or ethnographic docunentation where no field
study of the historic property or properties is to
occur, the agency has the option to request an
accelerated verification process to proceed with the
construction project and to submt a conpletion report
at a later date, agreed upon with the SHPD. The
agency shall submt the request in witing to the SHPD
with reasons and with a date for submttal of the
conpletion report. |If the SHPD agrees, it shall send
a letter to the agency within thirty days stating
construction nmay proceed, with the agreenent that the
report shall be submitted to the SHPD by the agreed
upon date and shall then be reviewed in accordance
w th subsections 13-275-9(a) through (c). If the SHPD
does not agree with the request, the SHPD shall wite
aletter wiwthin thirty days to the agency indicating
the SHPD s concerns. |If the agency w shes to proceed
with the accelerated verification process, the agency
shall correct the problens, consulting with the SHPD
as needed to
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resolve differences, and resubmt the request.

(f) Once a final report is accepted, the agency
shal |l ensure that seven copies are nmade avail able to
the sanme repositories as the survey reports as noted
i n paragraph 13-275-5(e)(3). [Eff ]
(Auth: HRS 86E-3) (Inp: HRS 886E-1, 6E-3, 6E-7, 6E-
8)

813-275-10 Conclusion of the historic
preservation review process. The historic
preservation review process ends when:

(1) The SHPD agrees that adequate procedures have
been taken to determne if historic
properties are likely to be present in the
project area, and no historic properties are
found to be present or historic properties
are considered unlikely to be present;

(2) The SHPD agrees that no historic properties
wll be affected by the project; or

(3) The SHPD agrees to a detailed mtigation plan
to handle an effect to significant historic
properties that are present and this plan is
verified by the SHPD to have been
successfully executed. [Eff

(Auth: HRS 86E-3) (Inp: HRS 886E-1,
6E-3, 6E-7, 6E-8)

813-275-11 Reconsideration of findings after the
process is closed. (a) The SHPD shall reconsider the
f1 ndi ngs under sections 13-275-5 (adequate
identification and inventory procedures), 13-275-6
(significance evaluations), 13-275-7 (determ nation of
effects), and 13-275-8 (mtigation), when new
information is submtted by an interested party with a
request for reconsideration. To be considered, the
i nquiry nust address a specific problemin the
findings with supportive new evidence presented. The
agency conducting the project shall be pronptly
notified by the SHPD of the request for
reconsideration. An inquiry to the SHPD will not
suspend action on a project, but the agency shall take
all nmeasures to avoid adverse effects to significant
hi storic properties while the SHPD is reviewi ng a
request. Wthin ten working days of receipt of the
request at the SHPD office, the SHPD shall advise in
writing the
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interested party and the agency undertaking the
project of the SHPD concl usi ons.

(b) If the SHPD conclusions identify an
i naccurate significance eval uation, an inappropriate
general mtigation commtnent, or a flawin the
detailed mtigation plan, then the SHPD and the agency
undertaking the project shall attenpt to reach
agreenent on how to correct the problem |If agreenent
cannot be reached within ten working days, the Hawaii
hi storic places review board shall be asked for their
advice. The review board shall provide their advice
within thirty days after receiving a request. [Eff

(Auth: HRS 86E-3) (Inmp: HRS

886E-1, 6E-3, 6E-5.5, 6E-7, 6E-8)

813-275-12 Discovery of previously unknown
hi storic properties during | npl enentation of a
project. |f a previously unknown historic property is
found after the acceptance of the inventory report or
during the inplenentation of a project, then the
hi storic preservation review process is reopened.
This action, however, applies only to the imedi ate
area where a historic property is discovered, and the
hi storic preservation review process is accelerated,
follow ng the procedures of chapter 13-280. [Eff
] (Auth: HRS 86E-3) (Inp: HRS 886E-1, 6E-3, 6E-7,
6E- 8)

813-275-13 Energency projects. (a) Wen an
agency proposes an energency project as an essenti al
and i nmedi ate response to an inmmnent threat to public
heal th, safety, or welfare as a result of natura
di saster or state of energency as provided by |aw, the
agency shall consult with the SHPD to attenpt to
devel op consensus plans to take into account the
effect of the project on significant historic
properties. This consensus shall be reached within
three working days. |f consensus is not reached,
appeal to the governor for an i nmedi ate deci sion shal
occur.

(b) This section does not apply to projects that
wll not be inplenented within thirty days after the
di saster or energency. Such projects shall be
reviewed in accordance with the normal historic
preservation review process. [Eff ]
(Auth: HRS 86E-3) (Inp: HRS 886E-1, 6E-3, 6E-7, 6E-
8)
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8§13-275-14 Penalty. Any violation of this
chapter may result 1 n denial or revocation of the
SHPD s written concurrence or agreenent, and
prosecution under Section 6E-11, Hawaii Revi sed
Statutes. [Eff ] (Auth: HRS 86E-3)
(I'mp: HRS 886E-1, 6E-3, 6E-7, 6E-8, 6E-11)
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DEPARTMENT OF LAND AND NATURAL RESOURCES

Chapter 13-275, Hawaii Adm nistrative Rules, on
the Summary Page dated Cctober 31, 2002, was adopted
Novenber 15, 2002, follow ng public hearings held on
the islands of Kauai on August 20, 2002, Hawaii on
August 21 and 22, 2002, Maui on August 26, 2002,

Mol okai on August 27, 2002, Oahu on August 28, 2002,
and Lanai on August 29, 2002, after public notice was
given in the Honolulu Star Bulletin, Hawaii Tribune
Heral d, West Hawaii Today, Maui News, and the Garden
Isle on July 21, 2002.

The adoption of chapter 13-275 shall take effect
ten days after filing with the Ofice of the
Li eut enant Gover nor.

Peter T. Young,

Chai r per son

Board of Land and Nat ur al
Resour ces

APPROVED:

Li nda Lingle, Governor
State of Hawai i

Dat ed:

APPROVED AS TO FORM

Deputy Attorney Ceneral

Fil ed
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